
 

Briefing for the Public Petitions Committee 

Petition Number: PE1633 

Main Petitioner: Bill Alexander 

Subject: Private Criminal Prosecution in Scotland  

Calls on the Parliament to urge the Scottish Government to change the law to 
give the people of Scotland the same legal rights as the rest of the UK by 
removing the requirement that the Lord Advocate must first give permission 
before a private criminal prosecution can be commenced in Scotland. 

Background 

The Crown Office and Procurator Fiscal Service (COPFS) is the sole public 
prosecution authority in Scotland.  Prosecutions by private individuals are 
possible in some circumstances, but are very rare.  The petition seeks a 
change in the law to widen the scope for prosecution by private individuals 
(private prosecution). 

A change in the law relating to private prosecution is sought in the context of 
concerns about the prosecution, by the COPFS, of alleged breaches of health 
and safety requirements.  This briefing considers both issues. 

Private Prosecution 

With regard to Scotland, Renton & Brown’s Criminal Procedure includes the 
following on private prosecution:1 

“Public prosecution of crime in Scotland has proved so satisfactory that the 
ancient system of private prosecution at the instance of a party wronged or 
injured by the crime is rarely invoked.  Hume mentions two cases, one in 
1633 and the other in 1823.  In 1909, however, a private party was 
authorised by a full bench to institute a prosecution for fraud in the High 
Court by way of criminal letters, and in 1982 the High Court authorised the 
issue of criminal letters for rape. 

A citizen desiring to institute a prosecution at common law in the High 
Court must be in the position that the crime alleged is a wrong to himself 
and that he has applied to the Lord Advocate for his concurrence in the 
prosecution.  So, where a bill for criminal letters to authorise a private 
prosecution was presented without the consent of the Lord Advocate 
having been asked, it was refused as premature and incompetent.  But the 
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Lord Advocate does not have an absolute right of veto, and where he 
refuses his concurrence the citizen may complain to the High Court.  The 
court will not lightly interfere with the discretion of the Lord Advocate, but, if 
it takes a different view from him, it may either direct him to give his 
concurrence or authorise the private party to proceed without it.” (para 
3.09) 

The cases in 1909 and 1982, referred to above, were: 

 J & P Coats Ltd v Brown (1909) – the High Court granted criminal 
letters allowing the private prosecution of a fraud case without the 
concurrence of the Lord Advocate.  The Lord Advocate had been of the 
opinion that there was insufficient evidence to prosecute. 

 X v Sweeney (1982) – the High Court granted criminal letters allowing 
the private prosecution of a rape case.  This was not opposed by the 
Lord Advocate, who had previously raised and abandoned a 
prosecution for rape.2  The reason for the earlier abandonment was the 
complainer’s then inability, through ill-health, to give evidence. 

There have been a number of other cases where the right to bring a private 
prosecution has been sought but not authorised by the High Court (eg on the 
basis that the alleged crime was a public wrong rather than one affecting the 
individual complainer directly). 

Renton & Brown’s Criminal Procedure goes on to note that: 

“Private prosecution in solemn procedure is competent only in the High 
Court.  It is incompetent for a private person to prosecute on indictment in 
the sheriff court, whether with the consent of the Lord Advocate or not. 

Summary prosecution at the instance of a private person is incompetent 
unless any enactment otherwise expressly provides.” (paras 3.14 – 3.15) 

The current rules relating to private prosecutions in Scotland were recently 
considered by the High Court.  The case involved two instances where drivers 
lost control of their vehicles (a bin lorry and a car), leading to crashes in which 
pedestrians were killed.  The High Court’s judgement (December 2016) 
considered the law in the context of decisions by the Lord Advocate, in each 
instance, not to prosecute or support private prosecutions.  In its judgement, 
the High Court noted that: 

“Scotland has for many centuries had a system of public prosecution in 
which the Lord Advocate is recognised as prosecutor in the public interest.  
By 1961 this system of public prosecution had become so well-
acknowledged and respected that the court was able to say that ‘private 
prosecutions have almost gone into disuse’ (McBain v Crichton 1961 JC 
25, Lord Justice General at p 29).  Although it remains open to a private 
citizen to apply to the court for permission to bring a private prosecution 
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 Thereby imposing a personal bar on the Lord Advocate bringing a further prosecution for the 

alleged offence. 
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where the Lord Advocate has declined to prosecute or grant his 
concurrence to a private prosecution, the circumstances in which such 
permission may be granted have repeatedly been described as 
exceptional.” (para 85) 

In relation to England and Wales, the website of the Crown Prosecution 
Service (CPS) includes information on private prosecutions.  It notes that: 

“A private prosecution is a prosecution started by a private individual, or 
entity who/which is not acting on behalf of the police or other prosecuting 
authority.  A ‘prosecuting authority’ includes, but is not limited to, an entity 
which has a statutory power to prosecute. 

There are a number of organisations that regularly prosecute cases before 
the courts of England and Wales but they do so as private individuals, 
using the right of any individual to bring a private prosecution.  One 
example is the RSPCA. 

The right to bring private prosecutions is preserved by section 6(1) of the 
Prosecution of Offences Act (POA) 1985.  There are, however, some 
limitations: 

 the Director of Public Prosecutions (DPP) has power under section 6(2) 
POA 1985 to take over private prosecutions; 

 in some cases, the private prosecutor must seek the consent of the 
Attorney General or of the DPP before the commencement of 
proceedings.” 

As indicated above, private prosecutions in England and Wales are more 
common than is the case in Scotland.  An article published by the 
Independent, Two-Tier Justice: Private Prosecution Revolution (16 August 
2014) comments on the use of private prosecution in England and Wales. 

Health and Safety 

The petition states that: 

“As matters currently stand if the Health and Safety Executive (HSE) 
decides that it will not provide a report to the Crown in Scotland on an 
accident at work, legally there is nothing anyone in Scotland can do.  The 
Lord Advocate in Scotland can direct Police Scotland to carry out an 
investigation, but has no powers to direct the HSE to carry out an 
investigation as they are a reserved body.  Without a report the Crown 
cannot prosecute, so in effect there is no remedy for the victim.” 

As noted in the petition, the Health and Safety Executive (HSE) is a reserved 
matter.3  The point about no other remedy being available is subject to any 
civil justice remedy which might be available.  COPFS officials have stated 
that: 
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 The HSE is reserved under Schedule 5 of the Scotland Act 1998 (Part II, H2). 
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“COPFS has a statutory power to direct Police Scotland in the course of 
their enquiries, in that the police are obliged to comply with COPFS’ 
reasonable instructions.  COPFS does not have that power in relation to 
any other reporting agency, including HSE.  COPFS cannot therefore 
compel HSE to either investigate or report an incident. 

HSE, along with other bodies with statutory responsibility for enforcing 
health and safety legislation, is the expert statutory investigating agency in 
relation to health and safety matters.  The Police have authority to 
investigate sudden deaths on behalf of COPFS and have a statutory 
responsibility to enforce the Corporate Manslaughter and Corporate 
Homicide Act 2007.  However, in the absence of a legitimate sudden death 
investigation, the police would have to be satisfied that any instruction for 
them to investigate potential health and safety breaches was reasonable, 
and COPFS would not instruct the police to investigate a matter simply 
because another agency had declined to do so.”4 

A decision by the HSE not to pursue an investigation might, of course, also 
present difficulties for any potential private prosecution. 

With regard to the HSE, the report (2014) of the Smith Commission noted 
that: 

“The parties have raised a number of additional policy matters which do not 
involve the devolution of a power to the Scottish Parliament.  They have 
agreed that the Scottish and UK Governments should work together to: (…) 

(7) review the functions and operations of the Health and Safety Executive 
in Scotland and consider how the future requirements to best serve the 
people of Scotland could be delivered operationally whilst remaining within 
a reserved health and safety legislative framework.” (para 96) 

Scottish Government officials have advised that: 

“The Department for Work and Pensions, Scottish Government Public 
Health Division, Scotland Office and Health and Safety Executive (HSE) 
are overseeing an inter-governmental review of health and safety outcomes 
being sought in Scotland and how the various parts of the health and safety 
system support delivery of those.  The review looked at existing evidence 
on health and safety in Scotland.  Its report has been published.  The key 
finding is that there is no significant difference in health and safety 
outcomes in Scotland, however there are some opportunities to further 
improve the good partnership working in Scotland.  Scottish Ministers and 
UK Government Ministers have agreed that action on the Smith 
Commission recommendation is complete.  Activity will continue to develop 
and improve occupational health and safety overseen by the Partnership 
on Health and Safety in Scotland (PHASS) (an existing occupational health 
and safety stakeholder group).”5 
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 Correspondence between author and COPFS officials (January 2017). 

5
 Correspondence between author and Scottish Government officials (January 2017). 

http://webarchive.nationalarchives.gov.uk/20151202171017/http:/www.smith-commission.scot/wp-content/uploads/2014/11/The_Smith_Commission_Report-1.pdf
https://www.gov.uk/government/publications/health-and-safety-in-scotland-a-review
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Frazer McCallum 
Senior Researcher 
20 January 2017 

SPICe researchers are not able to discuss the content of petition briefings with 
petitioners or other members of the public.  However if you have any comments on 
any petition briefing you can email us at spice@parliament.scot 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication.  Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 


	Briefing for the Public Petitions Committee
	Background
	Private Prosecution
	Health and Safety

